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hereto, and all documents and certificates to be delivered by

the parties pursuant hereto, collectively represent the entire

understanding and agreement between Buyer and Seller with

respect to the subject matter hereof. All schedules attached

to this Agreement shall be deemed part of this Agreement and

incorporated herein, where applicable, as if fully set forth

herein. This A9ree~ent supersedes all prior ne9otiations

between Buyer and Seller, and all letters ot intent and other

writings relating to such negotiations, and cannot be amended,

supplemented or modified except by an agreement in writing

which makes specific reference to this Agreement or an agree

ment delivered pursuant hereto, as the case may be, and which

is signed by the party against which enforcement of any such

amendment, supplement or ~oditication is sought.

12.7 Waiver of COmPliance; Consents. Except as otherwise

provided in this Agreement, any failure of any of the parties

to comply with any obligation, representation, warranty,

covenant, agreement or condition herein may be waived by the

party entitled to the benefits thereot only by a written

instrument signed by the party granting such waiver, but such

waiver or failure to insist upon strict compliance with such

obligation, repr••entation, warranty, covenant, agreement~or

condition shall not operate as a waiver of, or estoppel with

respect to, any SUbsequent or other failure. Whenever this

Agreement requires or perroits consent by or on behalf of any
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party hereto, such oonsent shall be given in writing in a

manner consistent with the requirements for a waiver of compli-

anee as set forth in this section 12.7.

12.8 severability. If any provision of this Agreement or

the ~p~lication thereof to any poreon or circumstance shall hp.

invalid or unenforceable to any extent, tho remainder to this

Agree.ent and the application of such provision to other

persons or circumstances ahall not be affected thereby and

shall be enrorced to the groatoct oxtent p.rmiLLvu Ly law,

provided that the remainder ot the Agreement remains consistent

with the intent of the parti••.

12.~ Countorpartc. This Aqreement may be siqned in any

number of counterparts with the same effect dS if the signature

on each such counterpart were upon the same instrument.

IN WITNESS WHEREOF, this Agreement has been executed by

Buyer and Seller as of the date first above written.

BUXER:

HEK~~CA~NG COMPANY

BY:~~
Michael S. Naumu, President

SELLER:

CHESTNUT BROADCASTING, INC.

BY:
-:-----,c--~----~----__,_--

Christopher Devine, President
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party hereto, such consent shall be given in writing 1n a

mdnner consistent with the requirements for a waiver of compli

ance as set forth in this section 12.7.

12.8 severability. If any provision of this Agreement or

the application thereof to any person or ciroumstance shall be

invalid or unenforceable to any extent, the remainder to this

Aqreement and the application of such provision to other

persons or circumstances shall not be affected thereby and

shall be enforced to the greatest extent permitted by law,

provided that the remainder of the Agreement remains consistent

with the intent of the parties.

12.9 Counterparts. This Aqreement may be signed in any

number of counterparts with the same effect as if the signature

on each such counterpart were upon the same instrument.

IN WITNESS WHEREOF, this Agreement has been executed by

Buyer and Seller as of the date first above written.

BUYER:

HEKILI BROADCASTING COMPANY

BY :~-:-_-:--~~:--_-'---:--_-:-- _
Michael S. Naumu, President

BELLER:

CHESTNUT BROADCASTING, INC.

BY: {!/); ...
Christopher Devine, President
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INDEMNIFICATION fUUD AGREEMENT

ThiR TNnFoMNTFTCATTON FUND AGREEMENT dated January 14,

1994, by and among HEKILI BROADCASTING COMPAN~, a Utah corpora

tion (the "Buyer"), CHESTNUT BROADCASTING, INC., a Delaware

corporation ("Seller"), and Zion. First National Bank, as

Esorow Agent (the "Escrow Aqent ll ) •

WIT N E S S B T H:

WHEREAS, Buyer and Seller entered into an Asset Purchase

A9reement on the date hereof (the "Purchase Agreement"), by

which Seller agreed to sell, transfer and deliver to Buyer, and

Buyer agreed to purchase and assume, substantially all of the

assets oC radio station KBER-FM, 101.1, Ogden, Utah (the

"station"); and

WliFoRF.AR, pUTRunnt t.o sRnt.inn 11.fi of t.hR 'PUrGhnzliR 1l.qrRp.

mant, Buyer an~ Seller have agreed that Two Hundred Fifty

Thousand Dollars ($250,000.00) of the Purchase Price to be paid

by Duyer to Geller shall be deposi~ed in escrow with ~he Escrow

Agent in order to provide a ~und for the payment of any claims

of Buyer giving rise to indemnification under the Purchase

Agreement.

NOW, THEREFORE, in consideration of the above and of the

promises contained herein, the parties, intendin9 le9a1ly to be
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bound, aqree as follows:

SECTION 1

INDEMNIFICATION FUND

~.l Delivery. Simultaneously with the execution of this

Agr••••nt, Buyer is depositing, by bank check or certified

check or by other means mutually acoeptable to the parties,

with the Escrow Agent One Hundred Thousand Dollars

($100,000.00) to be held by the Escrow Agent pursuant to the

terms of this Agreement as an earnest money deposit. In the

event the closing of the Purchase Agreement does not occur, on

or before November JO, 1994, the Escrow Agent shall deliver to

the Seller the one Hundred Thousand Dollars ($100,000.00)

earnest money depoait to be retained by the Seller as liquidat

ed damages pursuant to Section 10.4 of the Purchase Agreement

and provided that the failure to close is due to B default on

the part of the Buyer, unless otherwise directed by the par

ties, in writing. This sum, and the earnings or other proceeds

of investment thereof, shall be referred to collectively herein

as the "Indemnification FUnd." An additional $150,000.00 shall

be deposited to this Indemnification Fund at Closing of the

Purchase Agreement.

1.2 Receipt. The Escrow Aqent hereby acknowledge.

receipt of the IndeDnification Fund and agrees to hold and

di5bur5e the Indemnification Funa in accordance with the terms

and conditions of this Agreement and for the uses and purposes
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atated harein.

1.3 Investment and Income. The E.crow Agent Bh~ll,

pending the disburse.ent of the Indemnification Fund pursuant

to this Agreement, invest the Indemnification Fund in accor

danoe with Seller'. instructions in (a) direct obligations ot,

or obligations fUlly guaranteed by, the United states o~

America or any agency ot the United states of America, (b)

certificates of daposit issued by commercial banks having a

combined capital, surplUS and undivided profits of not less

than Twenty-Five Million Dollars ($25,000,000.00), or (e) other

investments of equal or greater security and liquidity as

directed by the Seller, in writing.

SECTIQN 2

PROCEDURES FOR DISBURSEMENT OF INDEMNIFICATION FUND

The Escrow Agent shall dispose or or distribute the

Indemnification Fund only in accordance with this Section 2.

2.1 Claims Procedure. The following procedure shall

govern the application of the Indemnification Fund to satisfy

any Claims by Buyer which may be brought pursuant to Section 10

of the Purehase Aqreement.

a. Buyer shall promptly give written notice to the

Seller and the Escrow Agent of all claims that could constitute

~ ~l~im against the Indemnification Fund. The written no~iee

shall specify (i) the factual basis tor such claim, (li) the

amount of the Indemnification Fund to be reserved against the

3
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claim, and (i1i) that Buyer has given a copy ot such notice to

Seller.

b. with r ••pect to claims between Buyer and Seller

followinq receipt of notice from Buyer of a olaim. Seller shall

have thirty (30) days to make such investigation of the claim

aa Sel1.r deem. nec•••ftry or desirable. For th~ purposes or

such investigation, Buyer agrees to make available to Seller or

its authorized representative(s) the information relied upon by

Buyer to substantiate the claim. If Buyer and Seller agree at

or prior to the expiration of said thirty (30) day period (or

any mutually agreed upon extension thereof) to the validity and

amount of such claim, they shall promptly qive the Escrow Agent

joint instructions in writing to transfer such portion ot the

Indemni~ication Fund agreed upon by Buyer and Seller as shall

be necessary to reimburse Buyer for such claim. If Buyer and

Seller do not agree within said period (or mutually agreed upon

extension thereof), the ma~ter shall be referred to arbitratiuu

a& provided tor in Paraqraph 2.3 hereof, and the Escrow Agent

(or the par~y holding the Indemnification Fund) ~h61l ~Qk~

whatever action is ordered by the arbitrator.

2.2 Release of Indemnification Funa. On the 12th month

after Closing Date, if no claim for indemnification is pending,

the Escrow Agent shall pay to seller, by way of certified check

or bank check the amount then remaining of the Indemnification

Fund. If the 12th month after Closing Date, Buyer has any



indemnification claims pending, the Escrow Agent shall retain

an amount SUfficient to satisry such claims 8nd r~m1t the

balance to seller. Nothinq contained herein shall be deemed to

li.it the survival period of the representations and warranties

set forth in section 11.1 of the Purchase Agreement or to

restrict or limit Buyer'B rights to indemnification under the

Purchase Agreement, inclUding Seller'S liability tor claims in

excess ot the Indemnitication Fund as stated in section 11.5 of

the Purchase Agreement.

2.3 Dispute. In the event of any disagreement among any

of the parties to this Agreement, the Escrow Agent shall not

comply with any such claims or demands as long as such dis

agreements may continue, and in so refusing, the Escrow Agent

shall make no delivery or other disposition of any property

then held by it under this Agreement until its obligations have

been finally determined as provided in this section 2.3 or

until it has received appropriate instructions in writinq,

siqned by both Buyer and Seller. All disputes hereunder shall

be settled by arbitration under the rule. of the American

Arbitration Assooiation with Buyer and Geller each to appoin~

an arbitrator and the two (2) arbitrators thus appointed to

b-=lwwL Q Lh.i.L\l (:l.ul) c1.I.1J.i.L.l.al.vL. T!&t1 U~l.'lz::r,lvu I.lf Lh~ cuLJlll.c1-

tors shall be final and binding on all parties hereto. The

5
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expenses of arbitration Sh8ll be borne by the losing party or

in such other manner as the arbitrators may decree.

a.BCTION 3

BSCRQW AGENT

3.1 Appointment. Tb* Buyer and Seller hereby appoint

t,;scrow Agent to &erve heLouunc16r and t.he Escrow Agent horeby

accepts such appointment and agrees to perform all duties which

are expressly set forth in this Agreement.

3.2 Escrow Agent Only a Depo8itory. The Escrow Agent

acts hereunder as a depository only and is not responsible or

liable for the sUfficiency, correctness, genuineness or validi

ty ot any instrument deposited hereunder or wllh rt!~1Jt!uL lu lh4lt

form or execution of the sa~e or the identity, authority or

rights of any person executing or depositing the &ame.

3.3 Notioe of Default. The Escrow Agent shall not be

required to take or be bound by notice of any default by the

undersigned or to take any action with respect to such default

involvin9 any expense or liability unless notice in writin9 or

such aefault ia given to an officer of the Escrow Agent by the

undersigned or any of them, and unless the Esorow Agent is

indemnified in a manner satisfactory to it again&t any such

expense or liability.

3.4 Reliance Upon Documents. The Escrow Agent shall be

protected in acting upon any notice, request, waiver , consent,

6
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receipt or other paper or document received from the under

signed par~ie5 and believed by the Esorow Agont to be genuine.

3.5 Limitations of Liability. The Escrow Agent shall not

be liable for any error of jUdgment or for any dct done or step

taken or omitted by it in good faith or for any mistake of fact

or law or ror anything which the Escrow Agent may de or refrain

from doing in connection herewith, except for its own willful

misconduct.

3.6 CompensatioD. Th& fees for the services of the

Escrow Agent under the terme of this Agreement are set forth

below. The Escrow Agent shall have a first lien on the proper

ty and papers held by it hereunder for its compensation and any

costs or expense incurred.

a. In the event the fees due the Escrow Agent

remain unpaid tor a period of ninety (90) days, the Escrow

Aqent shall have the ri9ht and ia hereby authorized in its sole

and absolute discretion to continue the escrow, terminate all

duties he~eunder, close all accountinq or other records, obtain

payment of its compensQtion, costs, liability o~ expense and

destroy all documents, records and files or retain such ite~s

in a dormant account status Bubject to the escheat laws of the

state of Utah.

b. All fees and charges shall be paid 50% by Seller

and 50' by Buyer.

c. The fees of the Escrow Agent shall be:

7
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(i) Minimum fee $500.00

(ii) Annual fee $300.00

(iii) Additional reasonable oompensation will be

charged for auch other and further duties as may be required of

the Escrow Agent in the performance of this Agreement.

d. In addition to the escrow ree paid or agreed

upon, the parties agree to pay the Escrow Agent's costs and

expenses including a reasonable attorney fee in the event of

any dispute or liquidation threatened or commenced which

requires the Escrow Agent to refer such matter to its attor

neys.

3.7 Indemnification. Buyer and Seller hereby agrees to

indemnify, keep indemnified, and save Escrow Agent harmless

from and against any and all claims, demands, actions, proceed

1n98, judgments, losses, damages, counsel tees, court costs,

payment~, expenses and all liabilities whatsoever, which Escrow

Agent at any time shall or may sustain or incur by reason of

conplying with ttie duties of this Agreement or any requests

made by Buyer or sell~r.

3.8 Re&ignatioD. Escrow Agent may resign at any time

upon giving the parties hereto thirty (30) days' prior written

notice to that effect. In 8uoh Bvent, the suocessor shal-l be

.uch person, firm or oorporation as shall be mutually selected

by Buyer and Seller. It is understood and agreed that such

resignation shall not be etfective until a successor agrees to

8
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act hereunder; provided, however, if no successor is appointed

and acting hereunder within thirty (30) days after such notice

is qiven, Escrow Agent may pay and deliver the Indemnification

Fund into a court of compet.nt jurisdiction.

SECTION 4

LIABILITIES OF ESCROW AGENT

4.1 Limit,tions. The Escrow hgent chall be liablo only

to accept, hold and deliver the Indemnification Fund in accor

dance with the provisions of this Agreement and amendments

thereto, provided, however, that the Escrow Agent shall not

incur any liability with respect to (a) any action taken or

omittod in good faith upon the advice of its counsel given with

respect to any queations rel~ting to the duties and re.~onAi

bilitioQ of the Escrow Agent under this Aqreement, or (b) any

action taken or omitted in reliance upon any instrument which

the Escrow Agent shall in qood faith believe to be genuine

(including the execution, the identity or authority of any

per.on executing such instrument, ita validity and effective

ness, and the truth and accuracy of any information contained

thAr~in), to have been 81qned by a propor pcrcon or persons and

to conform to the provisions of this Agreement.

4.2 Collateral Agreementi. The Escrow Agent shall not be

bound in any way by any contract or agreement between other

partie. hereto, whether or not it has knowledge of any such

9
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contract or aqreement or of its term. or conditions.

SECTION 5

l'ERHINATION

Thi. ACJreemen~ shu11 bo 't.orminated (.) upon d i sl:mrAPm,:ant.

or release of the Indemnification Fund by the Escrow Agent,

(b) by written mutual consent ai9ned by all parties, or (e) by

payment of the Indemnitication Fund into a court ot competent

jurisdiction in accordance with section 3.8 hereof. Thi&

Agreement shall not be otherwise terminated.

SECTION 6

OTHER raOVISIQNS

6.1 Notices. Any notice, demand or request required or

permitted to be given under the provisions of this Agrooment

shall be in writinq and shall be deemed to have been duly

delivered on the date of personal delivery or on the date of

receipt if mailed by registered or certified mail, postage

prepaid and return receipt requested, and shall be deemed to

have been received on the date of personal delivery or on the

date set forth on the returh r.ceipt, to the following address-

es, or to such other address aa any party may request in a

notice delivered in accordance with thi5 Section 6.1 to the

other parties hereto:

To Seller:
Chestnut Broadcasting, Inc.
101 W. Grand
Chicago, Illinois 60610

,n



with a copy
lwbich shall not
oonstitute notic,)
to:

To Buy.r:

With a pORY
(which .hall not
constitute notice)
W.

Z S01 532 3706 Winder ~ Hasla~

M,r.dith S. Senter, Jr.
Leventhal, Senter & Lerman
Suite 600
2000 K street N. W.
W.shinqton, D. C. 2006-1809

Hskil! Broadcasting Company
c/o Michael S. Naumu
1085 East 900 South
Salt Lake city, Utah 84105

Dennis V. Haslam
Winder' Haslam, PIC.
175 west 200 South, suite 4000
Salt Lake city, utah 84101

07

To ESQ:[ow Agent: zions First National Bank
P. O. BoX 30880
Salt Lake city, utah 84130

6.2 Authority for Agreement. Each corporate party

represents and warr~nts that it has full corporate power and

authority to enter into this Agreement and has taken all

corporate action necessary to carry out the transAction contem-

plated hereby 80 that when executed this AqrQQmQnt constitutes

a valid and binding obligation enforceable in accordanoe with

its t.~.. Escrow Agent may rely upon any representation of

oorporate power and authority made by any corporate party and

shall not be required to inquire further as to oorpor~te power

and authority.

6.3 Definitions. Capitalized terms not otherwise defined

in this Agreement shall have the respective meanings given them

11
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in the Purchase Agreement.

6.4 Benefit and A,.iqnment. The rights and Obligations

of each party under this Agreement may not be assigned without

the prior written consent of all other parties. This Agreement

shall be binding upon and inure to the benefit of the parties

hereto and their respective successors and a•• igns.

6.5 Entire Agreement; Aaendment. This Agreement contains

all the terms agreed upon by the parties with respect to the

SUbject matter hereof. This Agreement may be amended only by a

written inRt.rumen1: si9nl!d by both part1Qc.

6.6 HQad1ng~. The headinga of the sections and subsec

tions of thic Agreement are for ease of reference only and do

not evidenoe the intentions of the parties.

G.7 Governing Law. This Agreement shall be governed by,

and construed according to, the laws of the state ot Utah.

G.8 Counterpartl. This Agreement may be signed upon any

nunhP.r ot counterparts with th. same efrect ac if the Gi9n~

tures on all counterparts are upon the same instrument.

IN WITNESS WHEREOF, the parties hereto have duly executed

this Agreement as of the date first abOVe written.

BUXER.i. HEKILI BROADCASTING COMPANY

12



SELLER:

ESCROW AGENTl
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Chestnut Broadcasting, Ino.

~By .
ciirlstoparoevn., presIaent

zion. First National Bank

By ~__

Its

13
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SELL~:

ESCROW AGENT:

Chestnut Broadcasting, Inc.

By
chrIstopher Davine, President

Zions First National Bank

BY~..<:'·/~
It. '<~J/."P. ~ -n2~ ";~/Cf'~

13
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EXHIBIT liB"

form of Consul~inq Agreement

•
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"'.

CONVL'l1NG AG1tEIMENT

'Ibis A-OIEB1rf1N'I' for IWfIIdIl ...... (1IA1"""'" it made IDd ..ad into
IS of • 1194, by aDd~ JIII1U BBOADCAS'IING COMPANY, I Utah
cotpOtldoD (-Bek:i1i"). UHf MAJOR. NBTWOBfC INCOltPOllATBD, a J:)eIawvc corporatiOl1
("Co:aa1l1tlm").

WBBUAS, Iimultueou wkb. die aucudon of ddI Apoemoat, Rd:ill it acquiriDl
radio IWJon DEll, 0CdR. VtIh (tile .,..,.,.

WHDBA.S. HIki1l is deItroal of 0DPIiDI CODIWtaDt. and CoUll.... 11 wlUlq to
accep& such .......... to pnMde COIIIUltIq aad OCher NrVlces 10 1IeIdU Ja c:ooJuswdon
with He1d1i'1 opetadon of tbo Strion.

NOW, 1'JIB3lBFOllE, III consideration of the IDUtual promiser let forda bereln. Hekili
and CoJlSu~ hereby &po u follow.:

1. 8emce, Scope aDd QualIty of Work

CouWtaat apes to provide the followiDI ..... for the StIdoa (tbe 1I3r1tcf1j:
provision ot Idvtc:c IDd .aststMK:C JefU'CIIaI PJ'OIIIID format. allpJay I lOCadGa aDCI m,UI1c
ac1ecdon; ..... ud pidaDce of oa-_ i PftIIIOdonllld ot tho Station.
its foanat aid 1ts 1Fpea1 to demopapblCl11J lUdJlIICe 1CplOIU tadI other
simillr aadlor re1Ited funcdona u HetiU 11&7 lWODIbly nrpire. COIIIUhut ..... to
JWvide ...~ in I DWIDIt Ulilt IUeU all .NIIOIII1U ".....,.. .... ofJIeIdB tor
the StldDa.· COUI1fUt qna that it wiD devote IUCh time, attentloa ud I'eIOUICeI U may
bit DfA:ClIII'y to lalfm tile seMces.

2. ~deDt: Coatnctor
-

CouIIIlDt is an indcpoadcat concractor. NeidMv CODIUkut aor C...1tIntt
,

employees _. or sr..u be deemed for IJlY pupoII to be.em~ of Hekbl. BddU shall
DOt bo re.-ible t!) Consultant, CoaNitant'. emp10yeel or a, aovemlac &ad)' for uy
payroll fUll or employee beaet1ts Ie1atod to the paformao.ce of the SerYJces by Consultant's
employeea.

3. ,.

Ia coIISideradon for Couultaat'• JWVidInI the 5erYtoa~. HCIIdll .... to
provlde COAsulUDt with two (2) mlmJtea or COIIImerclal time per hour, 24 houn por da.,. to
be sche4u1llcl \a thirty (30) IeCODd or sIxtJ (60) leCO.d umuu CODSUklDt -7 request.
COIUUbIt JIII1l ba\'O Ibe fulllUtbority to sell such comJDOl'dal time for its O'WII ac:count and
10 tetaJn an revenuelS from the sale of IUch advertlaq.
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AU propI8l aad COIDJUICiIl material 6UJd.... by COftSUl1IDt abalt be lUbject to
reviIw,IppIOYI1aa1 diIca=doa·olBftflJ M' IdIJ wII be mtrwld'" lWdU prior to
broIdcI. IIId jf faalld by BetiJl to be va..-" lGr ..,--t lid, In itllOlc
di.credo4 .y refuo to~ IUd1 matedII. No]lql'tm or COSI"D.'dal1baD. be
bl'OldcKt wblds ia not tubject to tho prior review IDd approval of HttU1.

., Term

s. AIIIpua••

TbiJ ;.pm. Iball be bhMtJ. upOIl me pdeI' roapoc;tlve JUCOIIIOd aDd permitted
auipl. Neither pL1't1111.Y .... UdJ~ or lIlY of Its rlpu or obHaaUoas
hereunder without the pdor wdtten CODIISlt of the adler puty.

6. ...I11III, of Put.

~odDa ill \Ida Apes_ IbaU bt conltrued to c=ate .. reJatfaosbip between the
putioa of aPDC7, putnenbip or joIIt~.

IN WITNBS.S WREP.BOF, me ,... beIefo. II(:b aetIq peter due - pzoper
authority. ba.ve executed thiI~, 1II1CIer lOll. u of &he datetftnt wriUcD above.

B':, _

Name:, _

1'1tJe:--------

·2·
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1'''1 .• /011'"'17:01

CONSULTANT

Major Network Incorpcnted

By: _

Namo: _

ntle: _

••
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